Counselor’s Corner

There’s No Such Thing as a “Fax Signature”

Introduction. 

Everyone uses their fax machine to make real estate deals.  Everyone questions whether “fax signatures” are binding.  Two years ago OAR proposed legislation intended to resolve such questions.  The legislation was withdrawn when questions arose regarding the legislation’s consistency with federal law. A central feature of the bill was the requirement that “original signatures” be obtained within a short period of time following the execution of the faxed documents.

Not long after the withdrawal of the bill, the subject was addressed in the Oregon Real Estate Journal (January 1997).  In an article dealing the withdrawal of the bill, and the Agency’s awareness that fax documents had become the rule rather than the exception, Real Estate Commissioner Taylor offered the following guidance:


“...... I believe that most consumers think when they sign a document be it a fax or original, and fax it, they think their signature binds them.  However, I can see it being a question when someone is looking for a way out of a transaction.


“Because of this reality, if the following practices are followed, the licensee should not fear licensing sanctions for using fax signatures.  The agreement should state on its first writing that the parties acknowledge that the use of faxed signatures will be recognized as binding signatures.  It must also state that the faxed signatures will be replaced with original signatures as soon as possible.  The broker is cautioned that a proper documentation trail should be maintained in the broker’s transaction file.  Also, those faxes still in use which use thermal paper will fade over time and must be copied for the file to insure their survival.


“This is not intended to mean, however, that the Agency agrees that faxed signatures are binding.  Whether faxed signatures are binding is a legal question, unresolved by the courts or by legislation, and the licensee is directed to seek competent legal counsel for advice.”

Commissioner Taylor’s advice has, for the most part, proved accurate and beneficial.  There is still no appellate case in which the use of fax machines to transmit documents of agreement has been an issue.  Unfortunately, and notwithstanding the wide use of fax machines and the Agency’s attempts to clarify the situation, there remain lingering doubts about the validity of “fax signatures” and the wisdom of replacing fax signatures with “original” signatures. 

Are “Fax Signatures” Binding?

There is really no such thing as a “fax signature.”  The offeror, generally the buyer, signs a contract document that is then faxed to the offeree, generally the seller. The buyer’s “original signature,” of course, stays with the “original document.”  The seller then signs the copy provided by the buyer and faxes it to the buyer.  The seller’s “original signature” stays with the fax copy of the buyer’s offer. The buyer then acknowledges the copy of the copy signed by the seller.  There will therefore often be three “original signatures” on three separate documents.

The question of  whether it is possible to form a legally binding agreement by giving the offeree a copy of a signed document, rather than the original, and then delivering a copy of the signed acceptance, rather than the original, to offeror is not a complex legal issue. Contract formation requires “mutual assent.”  Mutual assent means that both parties must agree (manifest an intent) to perform according to definite terms.  Mutual assent is not a matter of signatures, “original” or “faxed.” 

Under the objective theory of contracts used in Oregon, formation of a contract is nothing more than determining whether the parties have conducted themselves in such a way that a reasonable person would conclude the parties intended to assent to the same terms.  If a reasonable person would so conclude, there is a contract. “Signatures” are evidence of intent, not some kind of “magic” ritual performed to make the contract “legal.”.  That is why ORS 42.005 defines “signature” to include “any symbol executed or adopted by a party with the present intention to authenticate a writing.”

Of course, as the Commissioner noted, “I can see it [the “faxed signature”] being a question when someone is looking for a way out of a transaction.”  Fortunately, real doubt about intent rarely, if ever, exists in a modern real estate transaction.  As the Commissioner also pointed out, “most consumers think when they sign a document be it a fax or original, and fax it, they think their signature binds them.”  In other words, they “intend” to create a contract.  It is that intent, evidenced by the fact that they signed the document, not the signature itself, that binds them. 

Oregon licensees benefit by using the OREF Sales Agreement because the form itself reinforces the intent to make a contract.  The form warns the user that, “Upon signature by the Seller and Buyer, this Agreement is a legally binding contract.  Remember, both buyer and seller will sign their “original” signature to exactly the same terms.  The Sales Agreement goes on to state, “[t]his Agreement may be signed in multiple counterparts with the same effect as if all parties signed the same document.”  It also states that, “[d]elivery of a photocopy, telefax, carbon or carbonless copy of a signed original of this Agreement shall be treated the same as delivery of the original.”  These statements don’t make fax signatures “binding,” but they do make it all but impossible for a party to later claim they did not understand they were engaging in a process intended to lead to a binding contract. 

What About the Statute of Frauds?

Everyone knows that a contract for the sale of real property has to be in “writing.”  That requirement is a function of the Statute of Frauds. (ORS 41.580; see also ORS 93.020).  The Statute, an often misunderstood provision of Oregon’s evidence code, says in relevant part:

“In the following cases the agreement is void unless it, or some note or memorandum thereof, expressing the consideration , is in writing and subscribed by the party to be charged.....

A lease for more than a year or any sale of real property, or any interest in real property, are agreements which must be in writing.

What is sometimes not understood is that the Statute of Frauds is an evidence code provision that applies only to the enforcement of a contract by a court. The statute of frauds question is whether a court will enforce a contract because of the lack of writing, not whether there is in fact a contract. This approach to the operation of the statute has allowed courts to prevent parties from using the statute, which is designed to prevent fraud,  to perpetrate a fraud.  Courts take a dim view of someone making a contract, accepting some benefit under that agreement and then later claiming the contract is “void” because it wasn’t in writing.

To avoid the Statute of Frauds being used to perpetrate fraud, courts accept almost any writing memorializing an actual agreement as meeting the statute’s requirements.  In the case of a faxed real estate deal, it is not even a close question.  The Statute of Frauds requires written evidence that the person “to be charged” actually “subscribed” the writing.  A signature on a fax copy of a sales agreement is well within the Statute of Frauds. In a fax deal there is always an “original” signature by each party.  That’s all you need as far as the Statue of Frauds is concerned.  Indeed, modern rules of evidence would make it all but impossible for someone to avoid a contract they actually signed even if a copy of the signed document is all that can be offered in evidence.  Old lawyerly squabbles about “best evidence” have all but disappeared with the advent of modern copiers and rules of evidence.

What About Sending Around the “Originals” for Signatures?

Sending the “originals” to the parties for signatures after the deal has been made by fax is a lot like having an appendix.  No one knows what it’s good for any more, and it can cause you real trouble if something goes wrong with it.  People send around the originals mostly because they are not sure whether the “fax signatures” are “valid.”  Probably, the “send-around-the-original” movement started as a lawyerly “belt and suspenders” response to the uncertainty (mostly the result of telegraphs and thermal paper) created by the use of what are now antique communication devices and has simply taken on a life of its own.

There is nothing per se wrong with sending around the original document for “replacement” signatures.  There is, however, a potential dilemma created by the practice. What happens if a party refuses to sign the “original” when it is sent?  Is the deal off?  The party seeking to enforce the contract will claim the faxed documents evidence a completed agreement. The person refusing to sign will argue that if  the signed fax was sufficient the party seeking enforcement of the agreement would not be requesting a signature on the “original” document.

It is common for members attending education seminars to ask what date goes on the “original,” the date the parties signed the faxed document or the date the party is now signing the “original.”  What the question indicates more than anything else is there is confusion over the purpose of sending around the “original.”  Some reason that if the purpose is to get “replacement” signatures, the date of the “original” is the date of the “faxed signature.”  Others, particularly clients, believe it improper to put a date on a signature line other than the date when signed.  This confusion begs the question everyone wants to avoid: Is there already a contract.  If there is already a valid binding contract, sending an “original” not only serves no contract formation purpose but my cause confusion.  On the other hand, if there is no contract until the “original” is signed, what purpose did the faxing serve? 

What do I do Now?

The Commissioner’s advice to seek your own competent legal counsel about the “validity” of “fax signatures” is well taken. What the Agency itself  wants is a complete legible record of the transaction.  Modern plain paper faxes can produce the kind of legible permanent record of a transaction necessary to meet Agency record keeping requirements.  Beyond that, the only licensing issue raised is one of due diligence.  In that regard, sending an after-the-fact copy of an already formed contract may raise as many questions as it answers.  If you are sending after-the-fact “originals” of contracts already formed you must make certain the terms are identical in every way to the terms actually agreed to in the formation process.  You must make certain the parties understand, and it is noted on the document, that the purpose is only to create a complete single copy of an already formed contract.

Whether you decide to send around “originals” or not, the first step is to make clear to your clients what is going to happen.  The OREF sales form establishes the necessary intent to form a contract by use of telefax transmission of documents. As long as the actual documents used and signed are legible and retained as required under licensing law, there should be no difficulty evidencing the agreement. Or, for that matter, that you fulfilled your due diligence obligations.  If you are going to send the “original” make sure everyone knows and agrees, before the fact, that doing so is for “record keeping” purposes only and that the contract will be considered formed on the basis of the actual documents of agreement exchanged by fax.

Always keep in mind your first obligation is to your client.  Making sure your client understands and agrees that offer and acceptance by telefax is intended to result in a binding contract is the first step.  If the clients agree to that process, your duty shifts to properly maintaining a record of the documents of agreement.  Those are the legal duties involved. The Real Estate Agency demands, because Oregon law requires, a complete legible record of the documents of agreement signed by the parties.  The Agency does not require licensees to send around an “original” to get “original” signatures after a contract has been formed.  

One way to meet record keeping and due diligence obligations is to create a single after-the-fact document that memorializes the true terms of the agreement and contains the signatures of the parties on one document.  Another way is to retain separately the documents actually signed and make sure everyone has complete legible copies of those signed documents. (No, it doesn’t matter whether the listing or selling office keeps the “original” as long as they are keep and both have a complete set of legible executed formation documents).  Like everything else of any import, there are pros and cons to be considered.  Consider them.  Consult your attorney.  Then,  decide your office policy with respect to conducting transactions by fax. 

